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M/s. Aipxperts Technolabs Private Limited
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. Any person aggrieved by this Order-In-Appeal issued under the Central Excise Act
1944, may file an appeal or revision application, as the one may be against such order, to the
appropriate authority in the following way :

\e(Re TR BT GRS e
Revision application to Government of India :
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(1) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :
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QR AUSTIR A A oma ge Anf A A Rl R A agre 1 A ag fe) st A el R A 8
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(i) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.

(wa) a5 Aee [l s Al gogr i Praffer wer W AT A & AR 3 swii Yeb @R T UL SEIEE
g @ R & wprel Al i MRa @ AR R W AT R A Fraifa 21

(b) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported to any

country or territory outside India.
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(d) Credit of any duty allowed to be utilized towards payment of excise duty on final products
under the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,

1998.

(1) Sedly weara g (@rfe) PaEae, 2001 & Frpr o @ siaf R gux wen gu-g A Q) uladl i 3R
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule. 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the OIO and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account.
(2) RIS S @ W S8 Wer W U W W A SR @ B A W 200/ WG g @) g sl
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The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One

Lac.

A1 g, Bl SeureT Yo Ud VAt anfieliy arafieer @ uf srdiet—
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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.Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2" floor, Bahumali Bhavan, Asarwa, Ahmedabad-380016 in case of appeals other
than as mentioned in para-2(i) (a) above.

(2) Py e e (@ndien) Ramael, 2001 @ arr 6 & sienfa uw gu-3 A FeiRa [y s sidlel
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompanied against
(one which at least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and Rs.10,000/-
where amount of duty / penalty / demand / refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac
respectively in the form of crossed bank draft in favour of Asstt. Registar of a branch of any
nominate public sector bank of the place where the bench of any nominate public sector bank of
the place where the bench of the Tribunal is situated

(3)  uR g ARy § &% g el B Wy g @ ol y@S ge sy & Y Wi @ rar yuded g N
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In case of the order covers a number of order-in-Original, fee for each O.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the Appellant
Tribunal or the one application to the Central Govt. As the case may be, is filled to avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) w[rrerd Yo ARRTA 1970 e wefa @ arqyifa— ' sicnfa MulRa By srpan Sagaudgs ar el
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One_oopy of application or O.1.O. as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-I item of
the court fee Act, 1975 as amended.

(5) o oiR AR Al &) Frsu ST Al Fuel @ e ol e sl far sien 2 o 4 gen, By
Seuret gen ud Qe sy RIRRERY @raifal) Fav, 1982 3 Bifka 81 -

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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For an appeal to be filed before the CESTAT. it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would

be subject to ceiling of Rs. Ten Crores,
Under Central Excise and Service Tax, “Duty demanded” shall include:

(i) amount determined under Section 1495[9:
(i) amount of erroneous Cenvat Credit taken;
(i) amount payable under Rule 6 of the Cenvat Credit Rules.

SProvided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.

(6)(i) sﬁmarﬂ?uﬁfmmmﬁwmaﬁgﬁma{w aﬁmmﬁmﬁag’ra’rﬁ%@
9T e[ed & 10% wwmaﬁmmﬁmﬁﬁg‘raﬁm#m% Wqﬁmmm

(6)(i) In view of above, an appeal against this order shall lie before the Tribunal on payment of
10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where
penalty alone is in dispute.”

Il Any person aggrieved by an Order-in-Appeal issued under the Central Goods and Services
Tax Act, 2017/Integrated Goods and Services Tax Act, ‘2017/Goods and Services Tax
(Compensation to States) Act, 2017, may file an appeal before the appropriate authority.
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ORDER-IN-APPEAL

This order arises on account an appeal filed by M/s. Aipxperts Technolabs Pvt. Ltd.,
502, Titanium One, Near Pakwan Cross Road, Near Shabri Water Works, S.G. Highway,
Bodakdev, Ahmedabad-380054 (in short ‘appellant’) against Final Refund Rejection Order
No.16/Final/2018-19 dated 10.05.2018 ( in short ‘impugned order’) passed by the Assistant
Commissioner, Central GST & C.ex, Division-VI, = Ahmedabad North (in short

‘adjudicating authority’):

e Briefly stated that the appellant is holding GST Registration number
24AAPCA2035F1Z0. They had filed refund claim before the adjudicating authority, under
Section 54 of CGST Act, 2017, for payment of IGST recovered from buyer on export of
services. The adjudicating authority vide impugned order rejected the refund claim on the
ground that the appellant had recovered the amount of IGST from the foreign buyer vis-a-vis
non submission of BRC/FIRC in terms of Circular No.37/11/2018-GST dated 15.03.2018
under sub-section (9) of Section 54 of the CGST Act, 2017 read with Rule 89(3) of the

CGST Rules, 2017.

3 Being aggrieved with the impugned order, the appellant filed the present appeals
wherein, inter alia, stated that:

» The adjudicating authority has erred in pointing reason that incidence of tax had
been passed to buyer; :

» They have not collected any kind of tax including in the name of GST;

» Due to RBI circular is in force, they were unable to get copy of FIRC. So, they had
presented copy of remittance certificate which duly contains entire details of
remittance.

4, A personal hearing in the matter was held on 26.10.2018. Shri Harshid Patel, CA,
appeared before me on behalf of the appellant and stated that banks were not issuing FIRC
and reiterated the grounds of appeal. He also filed additional written submission.

5. I have carefully gone through the appeal memorandum, submission made at the
time of personal hearing and evidences available on records. I find that only issue to be
decided is whether the appellant is eligible for refund of IGST or otherwise. Accordingly, I
proceed to decide the case on merits.

6. Prima facie, I find that the appellants had filed the refund claims under Section 54
of CGST Act, 2017 for zero rated outward taxable supplies on payment of IGST. I find that
the adjudicating authority has rejected the refund claim on two counts viz. non —submission
of BRC or FIRC and bar of unjust enrichment.

6.1 As regards non-submission of BRC or FIRC, I find that the adjudicating authority
has resorted to para 12 of the CBIC Circular No.37/11/2018-GST dtd.15.03.2018 which is

reproduced below for the sake of ease:

“12.  BRC/FIRC for export of goods : It is clarified that the realization of
convertible foreign exchange is one of the conditions for export of services. In case
of export of goods, realization of consideration is not a pre-condition. In rule 89 (2)
of the CGST Rules, a statement containing the number and date of invoices and the
relevant Bank Realisation Certificates (BRC) or Foreign Inward Remittance
Certificates (FIRC) is required in case of export of services whereas, in case of
export of goods, a statement containing the number and date of shipping bills or
bills of export and the number and the date of the relevant export invoices is

required to be submitted along with the claim for refund. It is therefore clarified that
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related to export of goods has not been envisaged in the law and should not be
insisted upon.”

From above, it is very crystal clear that BRC or FIRC, which also contains number and
date of invoice raised to recipient of services, is required to be submitted in case of
export of services. I find that the appellant had not raised any invoice to recipient of the
services exported at the time of its export. Later on when the deptt. asked for it, the appellant
submitted copy of invoice for exported services first showing cum-tax value and later on ex-
tax value. I also find that the appellant has produced bank credit advice
Ref.No0.1670203130000020 dtd.11.12.2017 issued by the Citibank N.A. which do not
contain invoice no. and date as stated supra. These facts are statutory requirement and must
be complied with. Hence, I find that the appellant has deliberately violated the provisions of
Rule 89(2) ibid. As such, the plea of the appellant is not tenable.

6.2 As regards the bar of unjust enrichment, I find that refund of IGST for “zero rated
supply” is claimed. I also find that where the amount claimed as refund is less than two
lakhs rupees, a declaration based on documentary or other evidences available with him,
certifying that incidence of tax had not been passed on to any other person is required to be
filed in terms of proviso to Section 54(4)(b) of the CGST Act, 2017. In the instant case, I
find that initially the appellant had raised invoice for cum-tax, paid IGST and shown in the
return GSTR-3B for Sept-2017. Later on, when they came to know that invoice value should
be exclusive of tax, they had corrected the mistake in GSTR-1 for the quarter ending
December-2017. So, I find that this is nothing but procedure lapse and could have been
condoned by the adjudicating authority.

7. In view of above, I set aside the appeal filed by the appellant and uphold the

impugned order.

8.  rfrordt gTeT &t A S arfieT F7 e sk adie & {3t Strar &
The appeal filed by the appellant stand disposed off in above terms.

)
1 LY "L/w e

(ST 97
Principal Commissioner(Appeals)

Attested:

Sl

(B.A. Patel)
Superintendent(Appeals),
CGST, Ahmedabad.

BY SPEED POST TO:

M/s. Aipxperts Technolabs Pvt. Ltd.,

502, Titanium One, Near Pakwan Cross Road,

Near Shabri Water Works, S.G. Highway, Bodakdev,
Ahmedabad-380054.

Copy to:-
The Chief Commissioner, Central Tax Zone, Ahmedabad.

1
2. The Commissioner, Central Tax, Ahmedabad North.

3 The Asstt. Commissioner, Central Tax, Division-VI, Ahmedabad North.

4 The Asstt. Commissioner, Central Tax (System), HQ, Ahmedabad North.

\/5./ Guard file.
6. P.A file.
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